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First Reversal by Phil Miller

“ "T^% hil, can you help me?” asks an unfamiliar voice. Fm sitting at my desk in the law library 
■ Jr of Five Points Correctional Facility, where I work as the administrative clerk. I lift my 

head, making eye contact with the stranger. “That depends; what do you need help 
-J*L. with?” I ask, hoping that his request will be something simple. Fm very busy, and this 

interruption is taking up precious time. “Well, my name is David Huck, but everyone just calls me 
Hack. I was told to speak to you about legal assistance.” Damn. This is not a simple request. “Him 
huh,” I murmur, wishing that people would stop telling other people to seek me out for legal assis­
tance. It isn’t that I don’t enjoy helping people; rather, it just seems like people show up for assis­
tance only when Fm already inundated by what seems like a million other tasks. I push the piles of 
books and papers on my desk to the side, making space for Huck to put his own papers down. He 
understands the gesture and sits in the empty chair beside my desk.

“Phil, this is what happened...” A few minutes into his explanation, I stop him. “Huck, Fm 
really busy right now. Besides, you don’t even have your trial transcripts. I can’t help you unless 
you obtain those documents.” He acknowledges my concern and tells me that his attorney has 
promised to send them this week. “Listen, Huck, maybe you should speak to another law clerk who 
isn’t so busy,” I say, glancing at the minute hand of the wall clock across the room. “I don’t want 
anyone else, Phil. I’ll just wait until I get my transcripts and then I’ll come back. You’re the only 
person that everyone tells me to talk to about my case.” I break eye contact, feeling just a slight 
twinge of guilt. I reluctantly nod my head in assent, while Huck picks up his papers and walks 
away.

It’s my own fault that people seek me out for legal assistance. I’ve been a law clerk at Five 
Points since 2000, and during that time word has spread about my accomplishments. My first legal 
victory takes place a couple years ago, when I convince a Judge to change consecutive sentences to 
concurrent sentences for a guy from the Bronx. That victory is followed by successful parole ap­
peals, Article 78 petitions, and child support modifications for other prisoners at Five Points. The 
more proceedings that I win for people, the more the news spreads. Even staff members occasion­
ally seek my legal advice. So it really isn’t a surprise that the news has reached the ears of David 
Huck. I just wish I weren’t so busy.

Two weeks pass after my meeting with Huck, and I begin to think that, perhaps, he has en­
listed the aid of another law clerk. In fact, I’m hoping that he has. As the administrative clerk, I am 
responsible for overseeing 19 other law clerks, maintaining inventory, completing monthly reports, 
reviewing the work product of other clerks, teaching the legal research class, and the list goes on. 
The last thing I need right now is David Huck. But fate is not on my side. “Phil!!!” shouts a voice 
from behind the book counter. “I got my transcripts!” I look up and see David Huck smiling at me 
as if he has just won a two-week furlough. “Damn,” I whisper, realizing that I can’t get rid of this 
guy. “Come over to my desk,” I say, already thinking of another way to keep him from taking up 
my time.
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“I got my transcripts like you said. Can you help me now?” he asks. with mors excite­
ment in his voice than a kid in an ice cream store. I don’t respond immediately. I just sit the^e 
looking at this pile of transcripts on my desk, thinking of all the things that I will not accom­
plish this month if I agree to help Huck. “Didn’t you tell me that you have a lawyer?” T ask, 
already knowing the answer. “Why don’t you just let him do his job? I’m sure he’ll do great.” 
Huck starts shaking his head from side to side in slow motion, as if the slower his head 
moves, the more emphatic the “no” will be. “Phil, I need your help. My lawyer is not going to 
do a good job; I just know it.” I try to assure Huck that he’ll be okay with just his lawyer. 
Huck, I don t have time. I have so much work to do already that I can’t give your case the 

attention it deserves. Let your lawyer do the work, and I’ll review his brief when it’s done ” 
Hack’s wide eyes are pleading with me to change my mind. “Phil, T don’t have much, but my 
daughter can send you a food package, if you want. Can you just read my transcripts and tell 
me what you think?” Now I’m the one shaking my head. Not because I’m saying “no” again, 
but because I can’t believe I’m about to agree to help despite knowing that I will fall behind 
on all my other tasks. “Huck, I don’t need anything from you or from your daughter. Leave 
your transcripts here, and when I’m done reviewing them, I’ll let you know.” He jumps up to 
shake my hand with a happiness that seems so out of place in prison. After he leav es, I stare at 
the pile of transcripts for a few minutes, disliking the hope that Huck has placed in’me. I en­
joy helping people, but I’m not used to being so essential to someone else’s happiness.

I analyze Huck’s transcripts for a week, eventually settling on two issues that I feel are 
his strongest. The first is a repugnant verdict, which means that an acquittal on one of his 
charges negates an essential element of the charges for which he has been convicted. The sec­
ond issue is what I call a legal impossibility. Huck’s felony assault charge is based on a predi­
cate felony of aggravated criminal contempt, but since both of those charges are not complete 
until physical injury occurs, the felony assault charge cannot be based on the contempt 
charge. Apparently, this is an issue that Huck’s trial attorney, the district attorney, and the 
Judge have missed during trial. Both of the issues are unpreserved for appellate review, mean­
ing Huck’s trial attorney never objects to them. Unpreserved issues are difficult to raise on 
appeal because the appeals court does not have to review them. After I draft an outline for the 
arguments, I meet with Huck to discuss my findings.

“Huck, you have two good issues here.” I explain what they are, but it’s clear that he 
has no idea what I’m talking about. I type a letter to his attorney, asking him to include these 
issues in the brief he is preparing. Huck mails the letter, and I am finally free to resume mv 
own matters again. At least I think T am, until Huck shows up with his attorney’s response. 
“Phil, my lawyer won’t argue these issues; what are we going to do?” I grab the letter and 
read it myself. The lawyer says the two issues have no merit. “No merit? What the fuck is 
wrong with this guy?” I say, convinced that the lawyer is either new or just plain stupid. I 
look over at Huck, and his wide, hopeful eyes plead with me once again. “I guess I’ll have to 
prepare a pro se supplemental brief for you, Huck,” I admit, grudgingly. What starts off as a 
simple review of transcripts has turned into full-blown litigation.

It takes me two weeks to prepare the pro se supplemental brief. Despite the opinion of 
Huck s attorney, I know the two issues Tm arguing are the best chance for reversing the con­
viction. I hand Huck the finished product, and he mails it to the Appellate Division, Third Ju­
dicial Department. He asks me what his chances are. “Huck, the issues are solid, but they’re 
ILUDfeseryed Tnqt mp^nc ffip Pruirt Uox/'c +.u „., _

----- . ^ ilv/L i/u iwiVVV uicul, UUL X ill liUpmg uloV uu So



fir
st

 re
ve

rs
al

 b
y p

hi
l m

ill
er

as an exercise of discretion in the interest of justice.^ Huck nods, understanding that every­
thing is out of his hands now. “I have faith in you, Phil.”

With Huck’s litigation out of the way, I can finally get back to work on my own tasks 
and personal studies. Months go by, and I see Huck only once or twice during that time. Huck 
is no longer on my mind, and i even forget that his appeal is still pending. That is, until Huck 
shows up out of the blue to remind me. In November of 2003 I walk down the main corridor, 
on my way to the law library. Suddenly, I hear Huck’s voice yelling, “We did it! Phil, we did 
it!” At the moment, I’m oblivious to what he’s talking about, but he runs up to me and hugs 
me as if I have just saved his life. And that’s when I remember. “Huck, are you saying that the 
Court reversed your conviction?” His arms are still wrapped around me, and I have to pry him 
off. “Well, I’m really not sure what the Court did, but my neiglibor read the decision and he 
said it was good news.” 1 tell him that IT1 have my boss call him to the law library the follow­
ing morning so I can read the decision. As we part ways, Huck is still saying, “Phil, we did 
it!” And I walk away hoping that he is right.

The next day, Huck shows up at the law library with the Court’s decision in his hand. 
His smile is just as wide as it was the day before. “Let’s go to my desk, Huck.” I sit and read 
the decision, and now both of us are smiling. The decision is reported as People v. David 
Huck, 767 N.Y.5.2d 555, and it is the sweetest legal victory I’ve had thus far. In the decision, 
the Court unequivocally rejects the arguments of Huck’s lawyer, and it reverses the felony 
assault conviction because of the arguments I present in the pro se supplemental brief. Huck 
had a sentence of 14 to life because of that conviction, and now that the Court has both re­
versed it and dismissed that count of the indictment, that 14-to-life sentence no longer exists. 
Huck is left with only a 3 14 to 7 for the contempt charge, which means he will be a free man 
in the very near future. 1 know Huck is around 50 years old, so I tell him that he needs to 
make this victory count, implying that he needs to stay out of jail and cherish his freedom. “I 
know, Phil. I just want to spend time with my daughter and stay far away from this place.” A 
moment later, he adds, “If it weren’t for your help, Phil, I probably would have spent the rest 
of my life in here.”

Before we part ways, I have him sign an affidavit attesting to what I’ve accomplished 
for him. After that day, I never see Huck again. He is transferred to a medium security facility 
shortly after having received the Court’s decision. My achievement for David Huck is the first 
time I cause a conviction with a life sentence to be reversed and dismissed. And it is also the 
first time an appellate court accepts my arguments while explicitly rejecting the arguments of 
the attomey assigned to the case. Huck is also the fist person to ever hug me for winning a
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case; the rest just shake my hand.
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