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Once upon a time in America, there were criminal trials.!

People accused of.and indicted for alleged crimes had to be proven
guilty beyond a reasonable doubt before a jury of their peers. |If
the jury found a defendant guilty, a judge would pronounce sentence.

Even in those days of old, merely convicting a defendant was
not enough. The law and process had to be lawful under the constitution,
preserving due process, definiteness, and other legal principles and
rights. Under English law, there was a secondary mechanism by which
conviction, imprisonment, and other punishment could be attacked.

This was different from a direct appeal concerning the defendant®s
guilt or innocence. |Instead, it was collateral, challenging
the legality of the government®s actions convicting and punishing.

There have been many names for this process.2 The most
common is "habeas corpus.’™ This 1is Latin for '"you have the body"
(of the prisoner). A prisoner can petition a court for a writ
of habeas corpus, sometimes also called The Great Writ.

Various writs for collateral attack were used even before the
Magna Carta of 1215. Habeas corpus was used to free prisoners
imprisoned by the Privy Council during the reign of Henry VIl  (1485-
1509). It was secured by the English Habeas Corpus Act of 1679.4
Habeas corpus was adopted by the United States and was considered
important enough to be mentioned in the body of the Constitution.

Collateral attack in the United States gained importance somewhere
between 1915 and 1926.6 An appeal to the Supreme Court (called a
petition for certiorari) was never a right for a criminal defendant.
When the United States had fewer than ten million inhabitants, there
were nine Supreme Court justices. There still are. As the population
has grown, the Supreme Court has not been able to keep up. Collateral
attack effectively became a substitute for certiorari.

By the 1960s, an elaborate federal system of approaches to
collateral attack had been legislated. 28 U.S.C. 82241 provides
a more traditional habeas corpus, while 82254 provides a federal
way to challenge state convictions after state collateral attack
has been exhausted. 82255 provides limited means of attacking
federal sentences and convictions; it differs from traditional habeas



corpus in that the motion is to the sentencing judge, not a judge
in the district of the prison. Habeas corpus became "the fundamental
instrument for safeguardin% individual freedom against arbitrary
and lawless state action.™

Nowadays the trial has become a thing of the past. 94% of
state and 97% of federal convictions result from plea agreements.
Yet these "agreements' frequently amount to deals the defendant can"t
refuse.”™ The government®s bag of tricks to force them include
simple lying, chicanery, and third degrees;"~ egregiously long
sentences;.l2 threats and unconstitutionally vague "Silly Putty®"
laws, which can be stretched to pick up anyone the government does
not Iike;IS entirely nonexistent offenses;14 and physical torture
and written death threats.15

These tricks have doubtless been effective in achieving mass
incarceration and factory justice-and are perennial favorites for
politicians who want to appear tough on crime. Still, they run
afoul of some basic values such as the presumption of iInnocence
and the reasonable doubt standard17 Despite popular assumption,
the guilty pleas they force are not reliable indicators of guilt

The United States imprisons between five and ten times the
percentage of its population as other Western countries.20 Reason
indicates that either (1) people in the United States are five to
ten times more criminal than average, or (2) the overwhelming majority
of prisoners iIn the United States do not belong in prison. Either
way, the status quo 1is wrong is desperately in need of a change.

Collateral attack does not directly deal with guilt or innocence,
but i1t is the only effective chance most innocent prisoners have.
The need for the remedy of collateral attack is more urgent than
ever.

However, the Supreme Court has made collateral attack more
and more difficult2l since the middle of the 1980s. |If that weren"t
enough, the misleadingly named Antiterrorism and Effective Death

Penalty Act (AEDBA) of 1996 dealt collateral attack an almost Kkilling

blow.22 It was passed by a bipartisan coalition in which President-

Bill Clinton was prominent.23

Unfortunately for justice, the constitution of the United States
only prevents suspending habeas corpus. Article | Section 9 states,



"This Privilege of the Writ of Hebees Corpus shell not be suspended/
unless when in Cases of Rebellion or Invasion the public Safety
may require it."” The constitution apparently does not prevent gutting
habeas corpus/ which is more like what the AEDPA does. The
problematic provisions have nothing whatsoever to do with terrorism
and little to do with the death penalty. They impose a one-year
limitation for the first collateral attack  and make it much more
difficult to mount a second or successive aE;ackfs

One year is simply not enough time for a prisoner untutored
in the law to learn how successfully to navigate the "procedural

thicket” of collateral attack.26 Even before the AEDPA, some judges

viewed the process as a "Catch-22'"27 The AEDPA, which the Supreme
Court has cbmpared to a pig’s ear,23 has made matters much worse.

To ensure wrongful convictions stick, all the government has
to do is keep prisoners from filing for one year. After a year,
barring extremely unusual circumstances, the government is safe,
no matter how Innocent the prisoner or how egregious the violations.
This 1s quite easy to do, and prisons employ a variety of tactics
even more sophisticated than the ones prosecutors and police use
to Force convictions. 29

All of this could be fixed or at least ameliorated with simple
legislation. The power of the legislature is clear with respect
to the AEDPA; a law that can be passed can be repealed. In addition,
many of the problems with the courts, who seek to prevent justice
with procedural defaults and other tricks,30 can also be fixed by
means of legislation.

All that is required is that the people..of the United.States
£-0y0f><0 0 trend of three decades of apathy and automatically voting
for former prosecutors and other politicians who promise to be ™"tough
on crime™ and choose to care about justice. |If this can ever happen,
restoring collateral attack would be a good place to start.

This may be easier said than done. When | told fellow prisoners
I was writing this essay, they all laughed derisively. They all
knew that it i1s straightforward to figure out what to do. The
problem is getting anybody to care.

My experience is quite consistent with this observation, |
have written over 1000 letters to hundreds of journalists and



organizations, with very little response. The few in the United
States who do care are generally overwhelmed, because nobody else
helps them.”

I do not know how to solve the problem of apathy in the United
States, but | will continue trying. For now, | can only imagine
that there exist people like me still in what | laughingly call
the free world, people who are willing to speak up for civil and
human rights but are not sure what to do.

In my view, if it were ever possible to summon political will,
the fTirst step would be to eliminate the time limit of one year
and the excessive restrictions on second or successive collateral
attacks. This 1s a matter of simple legislation, undoing what the
AEDPA,did and continues to do.

One potential objection is that i1t would result in an increase
in the number of applications. This, of course,,-is quite true,
but that is how it should be. Prisons are not supposed to be dumping
grounds for those the government dislikes and wants to oppress for
political reasons. The status quo is certainly not what the Founders
intended.33 The courts are supposed to put a brake on mass mcarcer”cio:
ation.34

Restoring the independence of and the balance between the three
branches of government will, indeed, take time, money, and effort.-
This is no reason not to do it. Nor is the present system free
of cost. Even without considering the cost in terms of lives,
in 2017, each prisoner cost, on average, about $36,000 per year
to imprison.35 Social costs are doubtless much higher.

The penny-wise and pound-foolish arguments smack of rationalization
rather than reason. Abuses that would and do elicit howls of outrage
and talk of sanctions when they happen in North Korea, IlIran, or
Russia, are business as usual when perpetrated by Uncle Sam in
the land of the free and the home of the brave. The people of the
United States seem nearly wholly unmoved.

Simply fixing what the AEDPA damaged would, of course, not
fix every problem. There are still innumerable abuses by the courts,
police, and prosecutors at every level, especially in the federal
government. That, however, is beyond the scope of this paper.



Undoing the AEDPA would be a good start to bringing back
collateral attack in the United States. This in turn would be
a good start to bringing back justice/ which after all 1is part
of what the constitution was intended to do. It would not only
free many wrongfully imprisoned people but would also bring to
light many lawless prosecutorial and police practices that have

previously mostly been ignored.
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