10

The Only Statutorily Authorized and Individualized
Sentence for Second Degree Murder since 1974

In accordance with these new sentencing statutes enacted in
response to Furman, courts were required by 18 Pa.C.S. §1102(b),
42 Pa.C.S. §9721(a)(4), and 42 Pa.C.S. §9756(a) to specify life
imprisonment as the mandatory maximum period of total confinement
authorized by law for cases of second degree murder and impose a
required individualized minimum sentence of total confinement not
exceeding one-half of the maximum sentence of life imposed with
the right to parole in accordance with the unambiguous mandates
of 42 Pa.C.S. §9721(e) and 42 Pa.C.S. §9756(b). This is all so
clear and simple. There is nothing to be debated. Nothing.

This is especially so since, unlike 42 Pa.C.S. §9714 for
second and subsequent offences or 18 Pa.C.S. §3301 for arson
murder, 18 Pa.C.S. §1102(b) for second degree murder does not
contain a without parole provision. Also, under "Prohibition of
parole", the sentencing provisions of 42 Pa.C.S. §9756(c) drive
this point home when they clearly and concisely "Except" only
cases of first degree murder, summary offences, and other minor
cases from having minimum sentences imposed with the right to
parole. To top all of this off, 1 Pa.C.S. §1924 plainly mandates,
"Exceptions expressed in a statute shall be construed to exclude
all others", so cases of second degree murder were mandatorily
excluded from this "Prohibition of parole" provision at 42
Pa.C.S. §9756(c) in exactly the same manner and just as certainly
as cases of third degree murder, robbery, and burglary were
excluded. Persons convicted of a second degree murder are just as
entitled to the required minimum sentence with the right to
parole as every other person sentenced under statutes that do not
include a without parole provision. It's just this simple.

McDonalds

McDonalds and Sesame Street are as American as hot dogs and
apple pie, so please bear with me as I take you to McDonalds and
Sesame Street. "Two all beef patties, special sauce, lettuce,
cheese, pickles, onions on a sesame seed bun." Do you remember
this slogan? More importantly, if you get a Big Mac at McDonalds,
will it come with onions or without onions? According to their
slogan, a Big Mac naturally comes with onions. The only way to
get one without onions is to order it without onions.

Likewise, the only way to get a sentence without parole is to
order it without parole. According to our laws, a maximum
sentence of life imprisonment for second degree murder naturally
comes with parole (18 Pa.C.S. §1102(b), 42 Pa.C.S.
§9721(a)(4)(b)(e), and 42 Pa.C.S. §9756(a)(b)) unlike sentences
to life imprisonment for first degree murder (18 Pa.C.S. §1102(a)
and 42 Pa.C.S. §9756(a)(b)(c)), arson murder (18 Pa.C.S. §3301),
or a second and subsequent offence (42 Pa.C.S. §9714) which were
all authorized and ordered to be without parole albeit mandatory
only in cases of arson murder. This is all so very plain and
simple.
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Sesame Street

On Sesame Street, this same point might be illustrated in the
following way.

One of these things is not like the others.
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One of these things is not the same. /

A sentence of life imprisonment with parole for the lesser
offence of second degree murder is not like the other sentences
of life imprisonment "without parole" for first degree murder,
arson murder, or a second and subsequent offence. It is not the
same. It's just this simple.

The Three Statutorily Authorized and Individualized
Sentences for First Degree Murder since 1974

In accordance with the requirements of these new sentencing
statutes enacted in response to Furman, courts were authorized by
18 Pa.C.S. §1102(a), 42 Pa.C.S. §9711(death penalty), 42 Pa.C.S.
§9721(a)(4)(b), and 42 Pa.C.S §9756(a)(b)(c) to specify a
sentence to (1) death, (2) life imprisonment without the right to
parole and therefore without imposing a minimum sentence, or (3)
life imprisonment with the right to parole and therefore with a
minimum sentence imposed in cases of first degree murder.

The use of the word "may" instead of shall by our General
Assembly at 42 Pa.C.S. §9756(c) put these three options on the
table for cases of first degree murder in response to Furman.

Also, when a jury does not return a verdict of death, life
imprisonment with the right to parole and therefore with a
minimum sentence imposed not exceeding one-half of the maximum
sentence of life imposed is now mandatory for cases of first
degree murder in accordance with 42 Pa.C.S. §9721(b) and 42
Pa.C.S. §9756(b) since the "Prohibition of parole" provision at
42 Pa.C.S. §9756(c) for first degree murder was removed in 2000.

However, since the enactment of 42 Pa.C.S. §9714 in 1982,
anyone convicted of a first or second degree murder may now be ¢
sentenced to life imprisonment without the right to parole if
that conviction is for a third-or subsequent crime of violence.
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Forget the Pudding
The Proof is in Arson Murder

In the early 1980's, after some first responders tragically
died battling fires set by arsonists, the same lawmakers who
passed §2502, §1102, §9721, and §9756 back in 1974 were joined by
new members of our General Assembly in enacting 18 Pa.C.S. §3301
in 1982 to enhance the penalty for non-capital first and second
degree arson murders to mandatory life imprisonment without the
right to parole. Now, please ask yourself, how on earth was this
an enhancement if the penalty for all non-capital first and
second degree murders was already mandatory life imprisonment
without the right to parole? It's impossible. As I will show, our
cruel courts have been obstructing justice with their tyranical
tripe, pretentious poppycock, and barefaced lies in the patently
erroneous Castle Court decision and its progeny.

Some of our legislators are too harsh, but they're not a
bunch of nincompoops. Do you recall our lawmakers enhancing the
penalty for third degree murder? Did they enhance it from a
maximum of 20 years to a maximum of 20 years? Absolutely not.
That would have been utterly ridiculous. It wouldn't have been an
enhancement. Although harsh, our lawmakers actually enhanced the
penalty for third degree murder from 20 years to 40 years.

Likewise, the one and only way a mandatory sentence to life
imprisonment without the right to parole for non-capital first
and second degree arson murders could possibly be an enhancement
is if 18 Pa.C.S. §1102 already authorized the penalty of life
imprisonment with the right to parole for all other non-capital
first and second degree murders. In accordance with the clear and
concise sentencing requirements of 18 Pa.C.S. §1102, 42 Pa.C.S.
§9721, and 42 Pa.C.S. §9756, this has been the authorized and
mandatory penalty for second degree murder since 1974 and one of
the authorized penalties for first degree murder since 1974 along
with death and life imprisonment without the right to parole.

In cases of second degree murder since 1974, 18 Pa.C.S.
§1102(b), 42 Pa.C.S. §9721(a)(4)(b), and 42 Pa.C.S. §9756(a)(b)
taken together required our courts to (a) specify the mandatory
maximum period of total confinement to be life imprisonment and
(b) impose the mandatory individualized minimum sentence of
confinement not exceeding one-half of the maximum sentence of
life imposed with the right to parole. It's just that simple.

In cases of non-capital first degree murder since 1974, 18
Pa.C.S. §1102(a), 42 Pa.C.S. §9721(a)(4)(b), and the use of the
word "may" in (c) of 42 Pa.C.S. §9756(a)(b)(c) gave our courts
discretionary authorization to (a) specify the mandatory maximum
sentence of life imprisonment without the right to parole and
therefore without imposing a minimum sentence or (b) specify the
mandatory maximum sentence of life imprisonment with the right to
parole and therefore with a minimum sentence imposed just as
certainly as it gave them discretionary authorization to impose a
maximum sentence with or without the right to parole and
therefore with or without imposing a minimum sentence in summary
offences and other minor cases. It's just this simple.
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Individualized Indefinite Sentences

Ever since the enactment of 19 P.S. §1057 over a century ago
in 1911, our sentencing scheme here in Pennsylvania has mandated
individualized indefinite sentences consisting of both a definite
maximum term and a definite minimum term of total confinement
with the right to parole as our General Assembly reiterated in
1974 by enacting 42 Pa.C.S. §9756(a)(b).

Since 42 Pa.C.S. §9721(e) also requires the imposition of a
definite maximum term and a definite minimum term of total
confinement, our lawmakers actually doubled-down on this mandate
with 42 Pa.C.S. §9756(a)(b) making the with parole intent of
these two sentencing statutes all the more certain. So, since
1974, the one and only exception to this twice-repeated and
long-standing rule of law for the imposition of both a maximum
and minimum term of confinement is when an optional or mandatory
without parole provision exists in a statute for a given offence
prohibiting the imposition of the otherwise mandatory
individualized minimum sentence.

Without Parole Provisions

Where no statutory without parole provision exists, a minimum
sentence is mandated by both 42 Pa.C.S. §9756(b) and 42 Pa.C.S.
§9721(b)(e). The mandate of 42 Pa.C.S. §9721(b) for the court to
consider "the rehabilitative needs of the defendant" also shows
clear legislative intent for the imposition of an individualized
minimum sentence with the right to parole. It "shall" be imposed.
There simply is no getting around the unambiguous mandates of
these tandem statutes enacted in response to Furman. There is
just no getting around the due process requirements of our U.S.
Constitution for fair notice and individualized sentencing.
Disregarding statutory requirements and constitutional mandates
as if they were mere suggestions courts need not obey to cruelly
and arbitrarily turn all life with parole sentences into life
without parole sentences from the bench is as unconstitutional as
a 37 dollar bill is fake. Only our General Assembly can legislate
without parole provisions. Only lawmakers can make laws.

If anyone, including our courts, thinks any offence should
contain a without parole provision prohibiting the imposition of
the required minimum sentence, they may express those concerns to
Members of our General Assembly. Nobody else, not even our
courts, may legislate. This is just basic constitutional law.

Our elected leaders are individually and collectively bound
by duty to check this cruel and unconstitutional imbalance after
taking an Oath of Office and swearing to uphold the Constitution
and duly enacted laws of our Commonwealth. But, where are the
true American patriots in our Executive and Legislative branches
of government with the courage and moral fortitude to do their
duty by checking this unconstitutional imbalance created by our
cruel Judicial branch obstructing justice with such pretentious
nonsense and tyranically usurping legislative powers? Again, this
isn't a miscarriage of justice. It's an abortion.
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The Castle Court Decision

Our repeatedly-rebuked-for-cruelty courts have lost all
credibility and legitimacy on this issue by deviating from
reality and our rule of law since 1974 when imposing sentences
for non-capital first and second degree murders. For Pennsylvania
lifers whose very lives depend on the truth, this is like being
caught up in an incredibly eerie episode of The Twilight Zone
where everyone insists our earth is flat and at the center of our
universe. It's so unbelievable.

Incredibly, Pennsylvania courts actually tried to justify the
unconstitutional cruelty of their one-size-fits-all sentence of
mandatory life imprisonment without the possibility of parole
with the Castle Court decision. Incredibly, at the behest of our
Parole Board and based on their barefaced lies, the Castle Court
ruled life imprisonment is a "minimum" sentence and that any
person sentenced to life imprisonment "will never be eligible for
parole". This tyranical tripe and pretentious poppycock is as
incredible as all the tall tales ever told about Santa Claus and
the Easter Bunny. Still, this incredible and cruel nonsense has
unjustly kept Pennsylvania lifers in prison without parole
reviews for decades on end.

The Castle Court handed down this incredibly cruel, patently
erroneous,; wholly untenable, and clearly result-oriented decision
knowing full well life imprisonment is a "maximum" sentence and
that our Parole Board was supervising hundreds of lifers on
parole at that very moment as they are right this very minute
despite their maximum sentences of life imprisonment. It's a
wonder some folks, including judges, didn't get arrested right
then and there for obstructing justice with such barefaced
lies.---Castle v. Pennsylvania Board of Probation and Parole, 554
A.2d 625 (Pa. Commonwealth 1989).

Our United States Supreme Court's 2012 decision in Miller at
least forced Pennsylvania courts to abandon the Castle Court's
incredibly cruel, patently erroneous, and wholly untenable
result-oriented decision. Pennsylvania courts want so badly to
sweep the cruel injustice of their tyranical tripe, pretentious
poppycock, and barefaced lies under the rug, but I'm here to help
make sure that never happens. Never.

Pennsylvania's unconscionably cruel treatment of over 5,000
Iifers, both juveniles and adults, continues to this very day. It
must be fully exposed. Here in these United States where we have
all repeatedly pledged "...justice for all" to one another as
fellow Americans, Pennsylvania courts must not be allowed to so
inhumanely, arbitrarily, unstatutorily, and unconstitutionally
strip thousands of Pennsylvania citizens of life, liberty, and
the pursuit of happiness with incredible decisions that forever
deny them all the fundamental fairness of justice. This wholly
untenable, incredibly cruel, and unconscionable abortion of
justice must be redressed.



